
 
 
 
October 7, 2015 
 
Justin Trudeau 
Liberal Party of Canada 
350 Albert Street, Suite 920 
Ottawa, ON 
K1P 6M8 
     
 
Dear Mr. Trudeau: 
 
RE:    The Repeal of Part XXI.I of the Criminal Code and the Creation of a  

Criminal Case Review Commission 
_____________________________________________________________________________ 
 
I enclose a brief of materials that I have prepared as Senior Counsel for the Association in Defence 
of the Wrongly Convicted (AIDWYC). 
 
AIDWYC is an association that investigates cases of wrongful conviction and champions those 
individuals whom we believe have been wrongly convicted. We also make representations to 
government on reforms to the justice system that will assist in uncovering wrongful convictions, and 
aid in their future prevention. 
 
In the enclosed brief, I am urging your party to conclude that Part XXI.1 of the Criminal Code, which 
provides for the ministerial review of miscarriages of justice, should be repealed and, in its stead, an 
independent tribunal should be created to examine claims of wrongful conviction.  AIDWYC 
believes that this would constitute an important step to improving our criminal justice system. 
 
Would the Liberal Party of Canada consider adopting a policy in advance of the election on October 
19 to create such a tribunal? 
 
Yours sincerely, 
 
 
 
James Lockyer 
Senior Counsel 
 
Association in Defence of the Wrongly Convicted 
(AIDWYC) 
 
/cw 
 
Encl.  
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INTRODUCTION 

 

The only process available for a person wrongly convicted of a crime who has exhausted all his 

appellate remedies is to apply to the Federal Minister of Justice under s. 696.1 of the Criminal 

Code, for a ministerial review of his conviction.  

Section 696.1 Criminal Code provides: 

696.1 (1) An application for ministerial review on the grounds of miscarriage of justice may 

be made to the Minister of Justice by … a person who has been convicted of an offence … 

and whose rights of judicial review or appeal with respect to the conviction or finding have 

been exhausted. 

Section 696.3(3) provides: 

 
…The Minister of Justice may 

(a) if the Minister is satisfied that there is a reasonable basis to conclude that a miscarriage of 

justice likely occurred, 

(i) direct … a new trial 

(ii) refer the matter at any time to the court of appeal for hearing … as if it were an 

appeal … or  

(b) dismiss the application. 

 

In deciding whether there has been a miscarriage of justice, s. 696.4 requires the Minister to 

consider whether there are “new matters of significance” not considered previously by the courts. 

It can be said that to succeed in an application, the applicant has to produce fresh evidence that 

was not available trial which undermines the prosecution’s case at trial and/or establishes 

innocence.   

 

Since its inception, the Association in Defence of the Wrongly Convicted (AIDWYC) has urged 

the Federal government to create an independent tribunal to review cases of wrongful conviction. 
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The tribunal would have the exclusive power to refer a potential wrongful conviction to the 

appellate court of the province where the conviction occurred. In essence, the tribunal would 

replace the ministerial power of review and provide for a more reliable and satisfactory process 

for the review of wrongful convictions. Such a tribunal was created for wrongful conviction 

claims in the U.K. in 1995 and is known as the Criminal Cases Review Commission. 

 

Part I: History of Section 696.1 

 

S. 696.1 of the Criminal Code, formerly s. 690 of the Criminal Code, is founded in the former 

Home Secretary reference powers under U.K. legislation, which dates back to the late 19th 

Century.  

 

In Canada, the Minister has created a group in Ottawa called the Criminal Convictions Review 

Group (CCRG), which consists of a group of lawyers (3 or 4 in total) who investigate 

applications made to the Minister and make a recommendation to the Minister as to whether or 

not the Minister should grant some form of relief. The CCRG is presently headed by Senior 

Counsel Kerry Scullion.  

 

Commencing in 1998, the Liberal government of the day conducted a review of the ministerial 

review power. AIDWYC provided a lengthy brief to the Minister in 1999, drafted by myself and 

Professor Diane Martin (now deceased), and its signatories included AIDWYC’s then Executive 

Director Rubin “Hurricane” Carter (now deceased); Joyce Milgaard , an AIDWYC director; Mr. 

Justice Melvyn Green, then an AIDWYC director; Professor Kent Roach; and Paul Copeland, 
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then an AIDWYC director. Mrs. Milgaard and I also appeared before a Parliamentary standing 

committee to speak to our position that the ministerial review system should be abolished and an 

independent tribunal substituted for it.  

 

In the event, in 2002, the Liberal government (when Anne McLellan was the Minister of Justice), 

enacted the now ss. 696.1 – 696.6 of the Criminal Code. These sections preserved the ministerial 

review system, codified practices that the Minister had relied on under the old s. 690, and gave 

some new powers to the Minister in reviewing a claim of wrongful conviction.  

 

With this document, I am attaching an affidavit used in the Supreme Court of Nova Scotia in 

November of 2014, to help secure the release of an AIDWYC client Glen Assoun, who was at 

the time in the seventeenth year of his life sentence for second degree murder, and whom 

AIDWYC believes is innocent of the crime. I have updated the affidavit somewhat. It sets out a 

short history of AIDWYC, as well as a history of the significant applications to the Minister 

commencing at the beginning of the 1980s.  

Part II: The Problems with the 696.1 Process. 

 

 

Applications to the Minister for ministerial review are few and far between. There are a number 

of reasons for this. First, a prisoner serving a sentence will rarely have the resources to challenge 

his conviction. Second, he or she is unlikely to have much faith in a system that relies on the 

Minister of Justice for a remedy— one only has to consider the Justice Ministers of the last ten 

years, whose focus seems to have been exclusively on “law and order” rather than “justice” 

issues. Seeking a remedy from the Minister can take years and years, and the Minister (through 
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the CCRG), not surprisingly, generally takes an adversarial position to an applicant in the 

investigation of a wrongful conviction claim. 

(1)  Section 696 is Incompatible with the Constitutional Separation of Powers Between the 

Courts and the Executive  

 

AIDWYC has summarized the problems inherent in the s. 696.1 process as follows:  

Traditionally, the separation of powers between the courts and the executive has ensured 

that the executive does not interfere with the judicial process. Section 696.1 is an 

anomaly; since an applicant cannot obtain access to the courts without a Reference by the 

Minister, the Minister is effectively authorized by s. 696.1 to prevent the courts from 

reviewing a case by refusing a Reference. Once it is acknowledged, as it has been by the 

courts and Ministers, that wrongful convictions occur with some regularity, it should be 

for an independent tribunal to decide on an application for a Reference. 

 

In 1991, the Government of the United Kingdom established a Royal Commission on Criminal 

Justice, under Viscount Runciman. It was his report which led to the creation of the Criminal 

Cases Review Commission in 1997 in that country. In his report, recommending the creation an 

independent tribunal to review wrongful conviction claims, Runciman wrote: 

9. Our recommendation is based on the proposition, adequately established in our 

view by Sir John May’s Inquiry, that the role assigned to the Home Secretary and his 

Department under the existing legislation is incompatible with the constitutional 

separation of powers as between the courts and the executive. The scrupulous observance 

of constitutional principles has meant a reluctance on the part of the Home Office to 

enquire deeply enough into cases put to it and, given the constitutional background, we 

do not think that this is likely to change significantly in the future. 

 

10. We have concluded that it is neither necessary nor desirable that the Home 

Secretary should be directly responsible for the consideration and investigation of alleged 

miscarriages of justice as well as being responsible for law and order and for the police. 

The view that these two heavy responsibilities should be divided was expressed to Sir 

John May’s Inquiry by a former Home Secretary and confirmed in oral evidence to us by 

the then Home Secretary and two of his predecessors. 

 

11. We recommend therefore that the Home Secretary’s power to refer cases to the 

Court of Appeal under section 17 of the Criminal Appeal Act 1968 should be removed 

and that a new body should be set up to consider alleged miscarriages of justice, to 
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supervise their investigation if further inquiries are needed, and to refer appropriate cases 

to the Court of Appeal. We suggest that this body might be known as the Criminal Cases 

Review Authority.” 

 

The conflicts of interest inherent in the s. 696.1 process are readily apparent in times of public or 

political demands for “law and order”. The political realities undoubtedly weigh on the executive 

in these circumstances. Political considerations are allowed to dominate over considerations of 

individuals being the victims of miscarriages of justice. Institutional considerations result from 

the Minister seeking to defend the status quo of a conviction once it has been confirmed by the 

appellate process.  

 

Only an independent tribunal should be able to rule on a claim upon which access to the Courts 

to demonstrate innocence depends. For the Minister, miscarriages of justice are often viewed as 

embarrassments to the justice system as a whole.  

 

In fact, the rectification of a miscarriage of justice should reflect well on the system. It not only 

remedies an individual case of injustice but, as well, flags systemic issues that can be addressed 

for the future. Rectification can also lead to the apprehension of the real culprit. In two cases in 

which AIDWYC has been involved, the Newfoundland case of Greg Parsons (which did not 

require a ministerial review application because his case did not leave the appellate process) and 

the Saskatchewan case of David Milgaard, our work helped apprehend the real killers.  

 

(2) The Section 696.1 Investigatory Practices are Unsatisfactory 
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Since the legislative changes in 2002, the investigatory practices used by the CCRG and the 

Minister have improved, but are still unsatisfactory. They are conducted in an adversarial way, 

defensive of the status quo and often premised on an assumption of guilt. The best-known 

example of this was the manner in which the investigation of David Milgaard’s first ministerial 

review application was undertaken. Witnesses favourable to the prosecution were interviewed in 

a friendly and leading way; witnesses favourable to Mr. Milgaard were cross-examined in a 

hostile and disbelieving manner. Extraordinary statements, which reflected an abiding and 

cynical belief in Mr. Milgaard’s guilt, were made to the media by Justice Ministry officials 

during their investigation of the case. 

 

In short, it might best be said that the CCRG reacts to an application and does not see its 

mandate as being to investigate it thoroughly to determine whether there has been a wrongful 

conviction. Rather, it takes the evidence already accumulated by the applicant, if any, and 

examines it to determine whether it can be successfully undermined.  

 

(3) Prohibitive Costs to the Applicant 

Section 696.1 applicants face almost impossible financial hurdles in seeking a review. There is 

some limited access to funding in some provinces. In Ontario, for example, the Ontario Legal 

Aid Plan may provide assistance. In most provinces, no publicly funded assistance is provided. 

AIDWYC assists individuals where it can, but its resources are limited. As has been said by 

several experts in the field, for a miscarriage of justice to be exposed, it is more a question of 

good fortune or “pot luck” than justice at work. At the Morin Inquiry in 1998, Professor Radelet, 
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an expert in the field from the University of Florida, testified: 

So the bottom line answer is that unless somebody is incredibly lucky, unless they get a 

juror who retains doubts about the case, unless that police officer who investigated or 

prosecuted, or who worked on the case, unless the defence attorney is lucky enough to 

have extra time to pursue the conviction, then the person is in prison and living that life in 

prison alone. 
 

(4) Disclosure and Subpoena Powers 

 

A s. 696.1 applicant has no right to subpoena records or individuals. His or her rights to 

disclosure are also seriously circumscribed. Those engaged in wrongful conviction advocacy are 

often unable to obtain access to original police and Crown files. Individual privacy 

considerations are regularly used to deny access to records. In a few cases, the authorities 

cooperate fully, but in most cases they do not. This reflects the absence of a proper process of 

review. 

Conclusion 

The systemic problems associated with s. 696.1 applications demand reform. It can be assumed 

that they constitute a real impediment to the number of applications brought, as well as an 

impediment to successful applications. The 2002 amendments to the Criminal Code amounted to 

little more than tinkering; a newly created independent tribunal to review applications is the only 

acceptable model for the future. 

Part III: The UK Experience — the Criminal Cases Review Commission 

 

(1) The Establishment of the Commission 

Until 1997, the post-appellate route for claims of wrongful conviction in England and Ireland 

was identical to that currently in place in Canada. Under s. 17 of the Criminal Appeals Act, 1968, 
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applicants had to make their claims of wrongful conviction to the Home Secretary (or the 

Secretary of State for Northern Ireland) who had exclusive power to refer cases to the Court of 

Appeal for reconsideration. In the late 1980s and early 1990s, approximately 700 to 800 

applications were received by the Home Secretary each year. Of these, only a very few were 

referred to the Court of Appeal.
1
  

 

On March 14, 1991, as a result of growing concerns about the justice system’s failure to properly 

investigate and identify several high-profile wrongful convictions, the Home Secretary 

announced the establishment of the Royal Commission on Criminal Justice, headed by Viscount 

Runciman. After an extensive review of the practices of the Office of the Home Secretary, the 

Commission adopted the words of Sir John May who had led the inquiry into the convictions of 

the Maguire Seven (wrongly convicted in the U.K. of bomb-making offences): 

 
The very nature and terms of the self-imposed limits on the Home Secretary’s power to 

refer cases have led the Home Office only to respond to the representations which have 

been made to it in relation to particular convictions rather than to carry out its own 

investigations into the circumstances of a particular case or the evidence given at trial ... 

the approach of the Home Office was throughout reactive, it was never thought proper for 

the Department to become proactive. 
 

 

The very same complaints can be made about Canada’s s. 696.1 system of ministerial review. 

Viscount Runciman reported in July, 1993 and recommended, inter alia, the establishment of an 

independent body to investigate claims of wrongful conviction with the power to refer to the 

                                                 
1
In the years 1981-88, 36 cases involving 48 individuals were referred to the Court of Appeal 

as a result of concerns about the safety of the convictions. Between 1989 and 1992, 28 cases 

involving 49 individuals were referred, many of them arising from trials of individuals 

accused of terrorist activities in the United Kingdom. 

  The Runciman Report at p. 181 
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Court of Appeal those cases in which there was a real possibility that the convictions  would not 

be upheld. 

 

The Criminal Appeal Act, 1995 repealed the sections of the earlier Act which provided for 

references by the Home Secretary and the new Act created the Criminal Cases Review 

Commission as an independent body. It came into formal existence in January of 2007. 

 

(2) Investigatory Powers Given to the Criminal Cases Review Commission in the U.K. 

The Commission’s mandate includes investigating all allegations of wrongful conviction in 

summary or indictable proceedings in England, Wales and Northern Ireland. The Commission is 

given wide-ranging investigative powers, not formerly available to the Home Office. The 

Commission has the power to subpoena documents or other materials (s. 17); to require the 

appointment of independent police officers to investigate on its behalf (s. 19); and a general 

power to take whatever steps it considers necessary to assist it in the exercise of its duties. These 

wide-ranging statutory powers have proved to be essential to the Commission’s work. 

 

At the conclusion of its review, the Commission must consider whether 

… there is a real possibility that the conviction, verdict, finding or sentence would not be 

upheld were the reference to be made.
2 

 

If so, the Commission must refer the case to the Court of Appeal. The Commission is required to 

provide written reasons for its decision in all cases. In the case of a Reference, the statement 

                                                 
2
Criminal Appeal Act, 1995, s. 13(1) 
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must be furnished to the Court of Appeal and to any person likely to be a party to any 

proceedings in the forthcoming appeal. If the Commission declines to make a Reference to the 

Court, the applicant must be provided with the written reasons for the Commission’s decision. 

 

(3) Twenty Years of the Commission 

Between April 1997 and July 31, 2015, the CCRC referred 595 cases to the Courts. Of the 573 

cases where appeals have already been heard by the Courts, 392 appeals were allowed, 73 of 

these were homicide convictions, and 167 were dismissed. It can be seen that the Commission’s 

work has had a large impact on the criminal justice system in the U.K.  

  

(4) The Commission and the Judiciary 

When the Commission commenced its work, there were fears expressed by members of the 

judiciary that there would be a mass of referrals by incompetent Commissioners that would then 

be denied by the Court of Appeal, and that this would hurt the Court of Appeal’s reputation. 

Trial judges expressed concern that their reputations would be damaged. 

 

However, judicial opinion about the Commission quickly changed. Their work is now seen as a 

fail-safe mechanism essential to the proper functioning of the administration of justice. In one of 

the Commission’s earlier cases, the case of Mahmoud Mattan, a Somali seaman who, in 1952, 

was hanged in Cardiff, Wales, for a murder he did not commit, Lord Justice Rose of the Court of 

Criminal Appeals quashed the conviction 46 years after the execution, and said: 

The Criminal Cases Review Commission is a necessary and welcome body, without 

whose work the injustice in this case might never have been identified.” 
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Similar laudatory comments have been made in subsequent cases by the Court of Appeal. It is 

notable that, as a result of the Commission’s work, four people hanged in the 1950s, one of 

whom was Mr. Mattan, have had their convictions referred to the Court of Appeal, and the Court 

has posthumously quashed them. 

 

AIDWYC has always maintained a close relationship with the Commission. We have visited the 

Commission in Birmingham, England, and met with several of the Commissioners. We believe 

that the Commission has been remarkably effective, and has helped restore confidence in the 

administration of justice in that country. 

 

Part IV: The United States Experience  

 

There are a large number of wrongful conviction organizations in the United States, including 

the Innocence Project out of New York, NY, and Centurion Ministries, out of Princeton, NJ. 

Applications to set aside wrongful convictions have to be brought in the court and before the 

judge before whom the person was originally tried. This process has proved to be extraordinarily 

wanting, and legislation from the Clinton era has further reduced the ability of a wrongly 

convicted person to seek a remedy. Canada has nothing to learn here.  

Part V: The Creation of a Criminal Cases Review Commission Equivalent in 

Canada 

 

AIDWYC has been urging the creation of a system modelled on the British system of the 

Criminal Cases Review Commission for 20 years. The Commission’s power should be limited to 
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a power of referral to the appellate court in the province in which the conviction was registered. 

The Commission should not, itself, have the power to quash a conviction. The British system has 

been adopted in New South Wales and, surprisingly, to some extent in North Carolina.  

 

The creation of such a Commission would solve the problems associated with the ministerial 

review system. It would constitute an independent and impartial tribunal, and remove political 

considerations from the review of applications submitted to it. A separation of powers between 

the executive and the judicial process would be maintained, a desirable result that reflects the 

traditional separation of powers. The incompatible roles of the Minister as Chief Prosecutor and 

as the person to review wrongful convictions would come to an end.  

 

An independent Commission would not be compromised by dangers of partiality, bias or law-

and-order considerations presently inherent in the s. 696.1 process. As a body with investigative 

powers, it could conduct its reviews in an inquisitorial fashion. The inquisitorial process will also 

remove the present financial and resource handicaps for an indigent person attempting to 

establish under the s. 696.1 process that he or she has been wrongly convicted, because it will be 

the Commission’s task, where asked, to commence an investigation if it considers it appropriate. 

The Commission should, of course, be accountable for its work and be required to provide 

annual reports to the Legislature using the Auditor General model.  

Part VI: The Appropriate Test for a Commission Reference to an Appellate 

Court 

 

Section 13(1)(c) of the U.K. legislation provides that the Criminal Cases Review Commission 



 

 

14 

shall refer a case to the Court of Appeal if there is a “real possibility” that the conviction would 

not be upheld by the Court of Appeal. This test is similar to the least demanding of the three tests 

set out by the Supreme Court of Canada in David Milgaard’s case for allowing a conviction 

appeal after a Reference by the Minister under s. 696.1. The three guidelines set out by the Court 

in Milgaard (1992), 71 C.C.C. (3d) 260 are as follows: 

(a) The continued conviction of David Milgaard would constitute a miscarriage of 

justice if, on the basis of the judicial record, the Reference Case and such further 

evidence as this court in its discretion may receive and consider, the court is 

satisfied beyond a reasonable doubt that David Milgaard is innocent of the 

murder of Gail Miller. If we were to answer the first question put to this court by 

the Governor-General in the affirmative on this ground, we would consider 

advising that the Governor in Council exercise his power under s. 749(2) of the 

Criminal Code to grant a free pardon to David Milgaard. 

 

 (b) The continued conviction of David Milgaard would constitute a miscarriage of justice if, 

on the basis of the judicial record, the Reference Case and such further evidence as this 

court in its discretion may receive and consider, the court is satisfied on a preponderance 

of the evidence that David Milgaard is innocent of the murder of Gail Miller. If we were 

to answer the first question put to this court by the Governor-General in the affirmative 

on this ground, it would be open to David Milgaard to apply to reopen his application for 

leave to appeal to the Supreme Court of Canada with a view to determining whether the 

conviction should be quashed and a verdict of acquittal entered, and we would advise the 

Minister of Justice to take no steps pending final determination of those proceedings. 

 

 (c) The continued conviction of David Milgaard would constitute a miscarriage of justice if 

there is new evidence put before this court which is relevant to the issue of David 

Milgaard’s guilt, which is reasonably capable of belief, and which taken together with the 

evidence adduced at trial, could reasonably be expected to have affected the verdict. If we 

were to answer the first question put to this court by the Governor-General in the 

affirmative on this ground we would consider advising the Minister of Justice to quash 

the conviction and to direct a new trial under s. 690(a) of the Criminal Code. In the event 

it would be open to the Attorney-General of Saskatchewan to enter a stay if a stay were 

deemed appropriate in view of all of the circumstances including the time served by 

David Milgaard. 
 

 

The “real possibility” test, or a test akin to it, which does not necessarily require the production 

of fresh evidence, should be adopted in any new legislation. A “real possibility” test should 
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include “lurking doubt” cases in which no fresh evidence is available.  

Part VII: The Cost of a Commission 

 

The costs associated with setting up an independent review commission would be small 

compared with the enhanced confidence in the administration of justice that would result from 

the creation of a Commission. It would also be small compared to the human cost, and the 

societal aversion to imprisoning the innocent for crimes they did not commit. 

 

The Commission would eliminate the need to fund a Criminal Conviction Review Group within 

the Department of Justice. The Commission’s work, insofar as it uncovers cases of wrongful 

conviction, will save public funds that would otherwise be spent in the continued imprisonment 

of the wrongly convicted person. 

 

I have neither the expertise nor resources to project anticipated costs. I do believe that the price 

to be paid will be minimal compared to the benefits to our system of justice. I would imagine 

that the additional costs would be, at the most, a few million dollars.  

Part VIII: The Recommendations of Commissions of Inquiry. 

 

I am attaching to this presentation, the recommendations for the creation of a new tribunal from 

five public inquiries into wrongful convictions. AIDWYC had standing at the Morin, Sophonow, 

Driskell and Milgaard inquiries (we were not in existence at the time of the Marshall Inquiry) 

and pushed hard for recommendations for the repeal of the ministerial review process and the 
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creation of an independent body with exclusive jurisdiction over wrongful conviction claims. 

The Royal Commission on the Donald Marshall Jr. Prosecution (for murder) was the first to 

address the need for reform of the s. 690 process. In their report, the Commissioners said: 

The Marshall case is not unique, and it would be unrealistic to assume otherwise. 

‛Justice’, the British Section of the International Commission of Jurists, for example, 

estimates there are at least 15 cases a year in the United Kingdom in which people are 

imprisoned for crimes they did not commit. One such incident, of course, is clearly too 

many, so the question for us is how do we bring these situations to light and provide 

wrongly convicted people with a fair opportunity to establish their innocence. 

We believe someone — or some body — has to be appointed to serve as a kind of ‛court’ 

of last resort, not only for individuals who claim they have been wrongfully convicted but 

also for others who may have information that someone else has been wrongly convicted. 

 

 .... 

 

 Recommendation 1 
 

We recommend that the provincial Attorney General commence discussions with the 

federal Minister of Justice and the other provincial Attorneys General with a view to 

constituting an independent review mechanism — an individual or body — to facilitate 

the reinvestigation of alleged cases of wrongful conviction. 

 

 Recommendation 2 
 

We recommend that this review body have investigative power so it may have complete 

and full access to any and all documents and material required in any particular case, and 

that it have coercive power so witnesses can be compelled to provide information. 
 

In 1998, Mr. Justice Kaufmann, a retired justice of the Quebec Court of Appeal, presided over a 

commission into the wrongful conviction of Guy Paul Morin for a child murder in 

Queensville, Ontario. Recommendation 117 of the his Report provided: 

Creation of a Criminal Case Review Board 

 

The Government of Canada should study the advisability of the creation, by statute, 

of a criminal case review board to replace or supplement those powers currently 

exercised by the federal Minister of Justice pursuant to section 690 of the Criminal 

Code. 

 

In support of this recommendation, Justice Kaufman wrote: 
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Based upon my ruling and the limited evidence I have heard, I am not able to make 

recommendations as to the existing or any proposed review mechanisms for cases 

involving potential wrongful convictions. However, the availability of an adequate 

review is an issue of great importance. I am able to recommend that the Government of 

Canada study the adequacies of the present regime and the desirability of a criminal case 

review board, drawing upon the representations of all interested parties. 
 

Thomas Sophonow’s wrongful conviction for the murder of a waitress in Winnipeg, Manitoba, 

was the subject of a Commission of Inquiry presided over Mr. Justice Cory, a retired justice of 

the Supreme Court of Canada. After noting that, once convicted, “it will always be exceedingly 

difficult for an individual to demonstrate his innocence”, he said: 

It is essential that the administration of justice does all that is humanly possible to avoid 

instances of wrongful conviction. It should not happen. If it does, the occasions must be 

rare. To argue that there are many cases of wrongful conviction is to contend that our 

system is fundamentally flawed and in disarray and that is not apparent. Yet I agree that 

there may well be some cases which should be reconsidered. This case demonstrates the 

need for the establishment of an independent body to review, in appropriate cases, 

allegations of wrongful convictions. 

 

In January 2007, Mr. Justice LeSage of the Ontario Superior Court of Justice, published his 

report into the wrongful conviction of James Driskell for murder in Winnipeg, Manitoba. He 

wrote, under the heading “The Post-Conviction Review Process”:  

In the Thomas Sophonow Inquiry Report, Commissioner Cory recommended that:  

 

There should be a completely independent entity established which 

can effectively, efficiently and quickly review cases in which 

wrongful conviction is alleged… 

 

 I concur with this recommendation. 

 

In 2008, Mr. Justice MacCallum of the Alberta Queen’s Bench wrote the Report of the 

Commission of Inquiry into the Wrongful Conviction of David Milgaard for the murder of a 
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nurse in Saskatoon. He said:  

This Commission will be the fifth provincial commission of inquiry to recommend the 

creation of an independent review body to investigate cases in which wrongful conviction 

is alleged. Such reform is necessary in order to adequately address the inevitability of 

wrongful convictions in this country. Public inquiries will continue to be desirable, or 

even necessary, in some situations, but they are very expensive exercises, and they are 

not the answer. The answer lies in the creation of an independent review body which 

will be able to investigate, detect and assist in remedying wrongful convictions. 
 

 

In the last several years, there have been several editorials in the Globe and Mail, the National 

Post, the Toronto Star, and the Winnipeg Free Press, calling for the creation of an independent 

commission to review claims of wrongful convictions. As far as I know, no one except 

Department of Justice officials in Ottawa has opposed the creation of a commission. Jerome 

Kennedy, while he was Minister of Justice in the province of Newfoundland and Labrador, tried 

to convince his fellow provincial Ministers of Justice, and the Federal government, to take up the 

cause, but was unsuccessful. Mr. Kennedy is now a member of the board of AIDWYC.  

CONCLUSION 

 

I hope the Liberal Party of Canada can adopt this as a policy position in the field of Criminal 

Justice during the campaign. It would constitute a significant advance for our criminal justice 

system. 

October 2015 

 

       

James Lockyer 

Senior Counsel, AIDWYC 


























































































































































































